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Generally 
m Expectant mother cannot be charged with 670 
abortion. 


Judicial Consent 


Abortion statute was unconstitutional, 


ABORTION 


93 


because it required determination as to 
whether parental notification, rather than 
proposed abortion, was in minor's best 


interests. 


Amended statute creates undue burden on 905 


minor's right’s to abortion services. 
Abortion restrictions found vaiid. 


Chemical Abuse 
Can't sever parents rights based on in utero 905 


abuse. 


51 


ABUSE, NEGLECT AND DEPENDENCY 


Trial court does not have power to require 661 


pregnancy testing. 


Constitutional Rights 
@ Nocontact with former boyfriend does not 663 


violate constitution. 


@ Child abuse statutes do not create due 71 


process liberty interest. 


Generally 
@ Social worker not self-evidently negligent. 666 


Hearing 
Court had no authority to appoint special 468 


prosecutor in abuse case. 


Case dismissed because of speedy trial 661 


guidelines. 


Jurisdiction 
@ Juvenile court retained jurisdiction to enter 669 
dispositional orders following expiration of 

one-year statutory period for filing motions of 


disposition. 


Medical Treatment 


Statute does not allow intrusive medical 907 
examination following an emergency removal 


for child abuse or neglect. 
Child in need of inpatient treatment 


551 


adjudicated child in need of assistance. 
Procedures 


Father's rights over his children are 


secondary and must give way to their 
protection. 


476 


Sole avenue of renew was juvenile review 540 


panel. 
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@ There was sufficient evidence of abuse to 
justify termination. 

m@ Summary judgment reversed because 
caseworker may not have followed 
procedures or acted reasonably when 
investigating child abuse. 


m@ Can't sentence on both felony murder and 
underlying cruelty to children. 

@ Must adjudicate baby dependent for 
performance agreement. 


@ Court cannot terminate dependency status. 


Protection 


@ = Intoxicated mother driving children was felony 
neglect. 

m Families of neglected children can’t be piaced 
in public housing ahead of those already on 
waiting list. 

m Toosoon to terminate judicial involvement. 


Registry 
@ Petitioner did not have right to expungement. 


m@ Registration requirement under state Megan's 
Law was regulatory rather than penal, and 
therefore constitutional. 


m Public notification provisions of New York 
"Megan's Law" applied retroactively violates 
the ex post facto clause. 


Reporting Abuse 

m Aperson who reports suspected child abuse 
under the Child Abuse Reporting Act is not 
immune from liability for releasing the report 
to the child's parent and her attorney. 


m CAPTA did not create an enforceable right 
under civil rights law. 


@ Failure to report child abuse can give rise to 
liability, even though no private cause of 
action. 


m Social workers found not negligent in their 
investigation of child abuse. 


Sexual Abuse 


@ Molester not entitled to jury instruction on 
credibility of child witnesses. 


m No violation of ex post facto principle if only 
one of three acts of sexual abuse took place 
after effective date of statute. 


m Admission of videotaped interview violated 
confrontation clause. 


@ = |n aggravated incest, taped conversation was 
relevant. 


@ Wife had no duty to prevent husband from 
sexually molesting children in wife's care. 


m Evidence at trial supported sexual assault 
conviction. 


@ Warrant to remove child from home 
conceming possible sexual abuse was 
supported by probable cause. 


m Stepdaughter’s uncorroborated testimony 
supported gross sexual conduct convictions. 
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@ Consideration of victim’s wishes as factor in 904 P.2d 590 Mont. February 1278 
sentence not error. 

@ Daughter's evidence of sexual abuse qualifies 922 P.2d 1258 Or. November 1494 
as non-hearsay. 

@ Statute of limitations did not apply 540 N.W.2d 261 lowa February 1278 
retroactively. 

@ Intentional tort claims time-barred. 547 N.W.2d 417 Minn. July 1398 

ADOPTION 

Adopters 

@ Man's petition dismissed to adopt a child born 469 S.E.2d 68 Va. September 1446 
to his former spouse. 

@ Grandparents granted discretionary standing 666 A.2d 215 N.J. February 1278 
to intervene in adoption action. 

m Adopters have standing. 638 N.Y.S.2d 997 N.Y. June 1374 

mw Open adoption ordered by trial court neither 548 N.W.2d 292 Minn. August 1422 
legally recognized nor realistically feasible. 

m Lower court's adoption decision affirmed. 682 A.2d 315 Pa. December 1519 

Agencies 

gw Victims of adoption fraud not unusually 93 F.3d 1379 Minn. October 1471 
vulnerable under vulnerable victim 
enhancement guidelines. 

m Adoption agency had no duty to disclose 929 F.Supp. 136 N.Y. September 1446 
identifying information 

Consent 

m His consent not necessary when father never 638 N.Y.S.2d 253 N.Y. May 1350 
showed parental responsibility. 

@ Consent of natural father of child to child's 665 N.E.2d 1185 Ohio September 1447 
adoption not required. 

m Putative father's attempt to condition his 665 N.E.2d 1070 Ohio September 1446 
consent to adoption upon his retention of 
visitation rights is not equivalent of required 
written objection. 

@ Sperm donor forfeits parental rights. 636 N.Y.S.2d 608 N.Y. April 1326 

@ Birth mother's consent not knowing. 637 N.Y.S.2d 912 N.Y. July 1398 

m Consent vacated because biological mother 647 N.Y.S.2d 284 N.Y. December 1519 
not represented by attorney. 

@ Adoption proceeds without mother's consent. 639 N.Y.S.2d 166 N.Y. June 1374 

@ Natural father’s consent not necessary when 655 N.E.2d 781 Ohio January 1254 
he never supported child. 

@ Putative father’s due process rights not 903 P.2d 304 Okia. January 1254 
violated in adoption of children. 

m Proper to dispense with consent to adoption. 643 N.Y.S.2d 826 N.Y. October 1471 

Effects of Adoption 

m Parent who consents to adoption does not 468 S.E.2d 400 N.C. August 1423 
have custody or visitation rights. 

m = estator did not intend to include daughter's 904 P.2d 1316 Colo. February 1278 
adopted children as beneficiaries of trust. 

@ Natural children of an adult adoptee are 664 N.E.2d 687 i. August 1422 
descendants of adopting parent for purposes 
of inheritance. 

@ Grandparents and siblings get visitations with 473 S.E.2d 715 Va. October 1471 
adopted children. 
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@ State statute which denies an adopted 
person's right of inheritance from collateral 
kin is not constitutional. 


Equitable Adoption 

m Not enough proof of equitable adoption. 

m Lower court made erroneous use of equitable 
adoption. 

m@ Equitable adoption does not bar inheritance 
from natural father. 


@ Children were equitably adopted by deceased 
man and eligible for social security benefits. 

@ State law does not recognize equitable 
adoption. 

m Adoption by estoppel took place. 


Lesbians 


@ Best interests of adoptive infant do not require 
appointment of guardian. 


Procedures 


m@ Federal court applies abstention doctrine to 
adoption case because of strong state 
interest. 


@ Natural mother can't get relief from default 
adoption. 

m Noexpress promise to provide child for 
adoption without legal entanglement. 

m Adoption contested due to lack of proper 
notice. 


m@ Parent's consent to adoption revoked when 
intent communicated. 


@ Visitation after adoption must be in child's 
best interests. 


m Persons approved as adoptive parents were 
entitled to intervene in foster parents’ adoption 
proceeding. 

m Order regarding validity of relinquishments 
and consents not final, appealable order. 


m@ Appeals court dismisses case for lack of 
jurisdiction. 

@ Dismissal of the petition for adoption is the 
appropriate sanction for violation of Interstate 
Compact for Placement of Children. 


m Caseworkers not absolutely immune from pre- 
adoption investigative and supervisory 
negligence alleged here. 

@ Florida court has jurisdiction under Uniform 
Child Custody Jurisdiction Act. 


™@ upreme Court did not have subject matter 
jurisdiction over adoption proceeding. 

@ Adoption statutes do not violate father's due 
process rights. 

@ Theft by deception can occur in an adoption 
setting. 

m Only statutory preference in adoption process 
is for a relative caretaker or foster parent. 

@ Need hearing before refund of adoption 
agency fee. 
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m@ Lower court judge has jurisdiction despite 662 N.E.2d 366 Ohio June 1375 
foreign adoption. 

@ Payment of attorney fees should have been 905 P.2d 807 Okla. February 1278 
made by county of court fund. 





AIDS 


Parent/Child 


m Removal of foster child from AIDS-infected 538 N.W.2d 761 Neb. January 1254 
mother not in child’s best interests. 


Testing 
m Challenge to AIDS testing statute fails. 674 A.2d 625 N.J. July 1399 
@ Statutes that require AIDS testing upon 674 A.2d 625 N.J. September 1447 


request of the victim of sexual assault found 
constitutional. 


ALIMONY AND SPOUSAL MAINTENANCE 


Agreements 

@ Prenuptial agreement does not include 668 A.2d 561 Pa. March 1302 
alimony pendente lite. 

@ Estate's monthly maintenance obligation not 917 P.2d 434 Mont. October 1472 
modifiable. 

@ Husband cannot repudiate stipulation on 551 N.W.2d 643 lowa December 1520 
alimony. 

m €x-wife must begin collecting retirement 469 S.E.2d 534 Ga. July 1400 @ 


benefits from time of ex-husband's unreduced 
retirement date. 


m Automatic alimony termination provision 926 S.W.2d 602 Tex. November 1496 
contrary to best interests of children and void 
as against public policy. 

@ Agreement incorporated into final divorce 681 A.2d 1017 Del. December 1520 
decree was subject to contract law. 


m Spouses who agreed to arbitration cannot 663 N.E.2d 867 Mass. August 1424 
complain of result. 





Amount 


mw Income to former wife is tax deduction to 919 F.Supp. 1576 Ga. July 1400 
former husband. 


@ Husband's maintenance obligation under 926 S.W.2d 912 Mo. November 1496 
dissolution decree not res judicata as to wife's 
motion for pendente lite maintenance during 
pendency of appeal. 
@ Abuse of discretion in awarding alimony. 669 So.2d 1155 Fla. July 1400 
mw Permanent periodic alimony to be 669 So.2d 357 Fla. June 1375 
redetermined on remand. 


@ Alimony award does not need to be open- 668 A.2d 329 R.l. March 1303 
ended. 


@ Petition to reduce alimony denied since 552 N.W.2d 396 S.D. November 1496 
husband intentionally reduced his income. 


@ Award of permanent alimony found not 664 So.2d 782 La. March 1303 
excessive. 


m@ Permanent alimony awarded. 673 So.2d 888 Fla. August 1424 s 


Attorney Fees 


@ Consider financial resources of both parties 664 So.2d 994 Fla. March 1303 
in awarding attomey fees. 


January 1996 - December 1996 / Juvenile and Family Law Digest 
5 

















Generally 
@ Modification supported by evidence. 
m Court reduces alimony payments. 


m@ Trial court upheld in award to husband of 
entire police pension as lump sum alimony. 


@ Alimony made terminable or modifiable. 
m Review of court accounting of alimony 
arrearages. 


mw Absence of personal jurisdiction over wife 
invalidated provision of dissolution decree that 
no alimony be awarded to either party. 


@ Legislature removed alimony orders from 
jurisdiction of URESA unless they are 
accompanied by child support orders. 


m@ Mentally ill spouse not at fault and entitled to 
alimony. 


m@ Denial of alimony on abuse of discretion. 


m Lower court properly denied husband’s 
modification petition without holding an 
evidentiary hearing. 


@ Maintenance recipient's willful failure to 
rehabilitate does not preclude recipient from 
receiving permanent maintenance. 


m Ultimate test for determining correctness in 
amount of alimony is reasonableness. 


@ Maintenance award unconscionable. 


m Only restrictions on amount garnishable from 
husband's social security benefits are those 
under federal law. 


m Wife's claim for alimony allowed due to 
disparity in earning capacities and wife’s 
mental health problems. 


m = Income improperly imputed to wife. 

Modification 

m Court upholds property settlement agreement 
on contract grounds. 


m Nochange sufficient enough to warrant 
modification of husband’s maintenance 
obligation. 


@ Termination of maintenance was proper. 
Court allows incremental reduction in alimony. 


@ Alimony case belonged in state court, not 
federal. 


m Supreme court won't allow wife to relitigate 
alimony issue. 


@ Rehabilitative alimony appropriate when 
marriage is short and recipient capable of full 
employment. 

m Error not to serve summons. 

@ Voluntary early retirement does not terminate 
maintenance. 


m Proved cohabitation required reduction in 
alimony. 


m Evidence of adultery, a defense to alimony. 
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Remarriage 

@ Court-ordered spousal maintenance 907 P.2d 818 Kan. March 1304 
automatically ceases upon recipient's 
remarriage when judgment so provides. 

@ Nonmodifiable alimony order proper. 677 A.2d 971 Conn. September 1448 

CERTIFICATION 

Effects of Certifying 

m Decency doesn't preclude sentence. 93 F.3d 581 Cal. October 1473 

@ By pleading guilty, juvenile waived his right to 552 N.W.2d 718 Minn. December 1520 
post-conviction appellate review of 
certification order. 

@ Court finds no significant differences between 549 N.W.2d 32 Mich. November 1496 
the due process afforded a juvenile under the 
traditional waiver versus the automatic waiver 
provision. 

m@ Case improperly transferred to criminal court. 466 S.E.2d 772 Va. April 1327 

m Placement order exceeds trial court's 907 P.2d 735 Colo. April 1327 
jurisdiction. 

@ Can't file same case in both juvenile and 910 P.2d 684 Colo. April 1327 
criminal court. 

@ Juvenile tried as adult does not have right to 470 S.E.2d 761 Ga. August 1424 
have parent present at trial. 

Grounds 

@ Serious and violent nature of crime requires 920 S.W.2d 7 Ark. July 1401 
that it stay in adult court. ¢ ) 

m Juvenile’s age at time of transfer proceeding 68 F.3d 583 N.Y. February 1279 
should have been considered. 

@ Transfer to adult court not set aside. 673 A.2d 956 Pa. July 1401 

@ Balancing test applied in transfer decision. 543 N.W.2d 181 Neb. April 1327 

m Juvenile court does not lose jurisdiction in the 919 S.W.2d 841 Tex. July 1401 
absence of a timely setting. 

m Evidence showed beyond a reasonable doubt 658 N.E.2d 595 Ind. March 1304 
that juvenile’s conduct created a substantial 
risk of bodily injury. 

@ Court analyzes statutory factors for 544 N.W.2d 781 Minn. June 1376 
certification. 

m@ Lower court balanced all relevant factors in 94 F.3d 532 Ariz. October 1473 
deciding not to transfer seventeen-year-old to 
adult court. 

@ Detention hearing probable cause does not 668 N.E.2d 70 lil. October 1473 
bind transfer court on probable cause. 

m Certification proper because of seriousness 921 F.Supp. 105 N.Y. July 1401 
of crime. 

Jurisdiction 

@ Criminal division retains jurisdiction over 673 A.2d 642 D.C. August 1425 
juvenile. 

Methods 

@ Public safety not served by retaining juvenile 547 N.W.2d 456 Minn. July 1401 
as extended jurisdiction juvenile. 

@ Jurisdiction despite no signature. 88 F.3d 856 N.M. September 1448 § 
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Procedures 


@ Case transferred to juvenile court because 
information in this case does not allege 
employment of violence. 


@ Trial court did not violate a constitutional right 
of juvenile by retaining jurisdiction for 
sentencing. 


m Mandatory transfer of juvenile to federal court 
warranted in this case. 


m Upholds prosecutorial discretion statutes 
against constitutional challenge. 


m@ Blind judge did not violate juvenile's due 
process rights at transfer hearing. 


m Extended jurisdiction juvenile prosecution 
does not violate separation of powers. 


@ The trial court did not err in admitting the 
statements of co-actors at the hearing on the 
motion to transfer in violation of constitutional 
right to confrontation of witnesses. 


m Fractions of days may not be considered in 
determining when juvenile can be transferred 
to adult court. 


m Excluding violent offenders from juvenile 
court does not violate equal protection. 


m Cannot challenge adult certification order in 
postconviction proceeding. 

m Juvenile properly prosecuted as an adult 
based upon a prior juvenile adjudication. 


m State automatic transfer statute found 
constitutional. 


m Reverse waiver procedures do not violate 
equal protection. 


m Preponderance of the evidence standard 
doesn’t violate due process. 


m Lower court upheld on release of certain 
juvenile information. 


m Prosecuting attorney satisfied evidence 
burden of risk to public safety posed by 
juvenile. 


m Lower court ruling denying transfer of 


juvenile’s case back to juvenile court affirmed. 


m Adult court retains jurisdiction over case due 
to use of violence in committing a serious 
offense. 


m Juvenile seeking transfer from adult court 
must prove amenability to juvenile setting. 


m Any valid objection to the sufficiency of notice 
was waived by juvenile. 


m Juvenile not amenable to juvenile court 
treatment. 


m Juvenile does not have an inherent right to be 
prosecuted as a juvenile. 


@ Trial court balanced factors when certifying 
as adult. 


m@ Transfer order is final, appealable order. 
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Best Interest of Child 


Best interest test does not apply to natural 
parent. 


Not abuse of discretion to deny submission of 
new evidence. 


Custody awarded to mother. 
Separating twins not in their best interest. 


Tender years abolished; best interests of 
child controlling. 

Not in child's best interests to be removed 
from state or to be home schooled. 

Court should have considered best interests 
of half-siblings before awarding custody of all 
children to wife. 


No material change in circumstances. 


Custodial Arrangements 


Long-range best interest of child better 
served if custody remains with stepfather. 


Joint custody not appropriate when parents 
don't get along. 
Restraining order upheld. 


Court order did not unconstitutionally impinge 
on mother’s right to travel. 


No abuse of discretion in granting mother 
custody despite father’s contention that 
mother abused children. 


Children’s best interests warranted change in 
custody. 
Joint custody affirmed. 


Statute requires that parental responsibility be 
shared by both parents unless detrimental to 
child. 


Joint custody arrangement no longer viable. 


Abuse of discretion not to consider all 
relevant evidence. 


Parenting plan ambiguous and father not in 
contempt. 


Mother entitled to equal access to children. 


Custodian’s Rights 


Marriage Act has no effect on custody when 
parties never married. 


Residential restriction serves best interests of 
children. 


Appellant can have appointed counsel on 
custody and visitation issues. 


Refusal to enjoin mother’s religions activities 
with child. 


Move must not be vindictive. 


Mother can determine child's religious 
practices. 


CUSTODY 
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@ Residential restriction on mother and children 660 So.2d 599 Ala. February 1280 
serves best interests of children. 

Generally 

m@ Prison officials not required to provide female 75 F.3d 264 Mich. April 1329 
inmates with free legal assistance in parental 
rights matters. 

Jurisdiction 

@ Child custody order cannot be collaterally 468 S.E.2d 140 Va. June 1376 
attacked in Virginia courts. 

@ Trial court did not lack authority to enter child 465 S.E.2d 313 N.C. March 1305 
custody and support order. 

@ Montana tribal court order not entitled to full 549 N.W.2d 384 Neb. September 1449 
faith and credit in Nebraska. 

m Petition for custody waived objection to 666 N.E.2d 1228 il. September 1448 
jurisdiction. 

@ Separation agreement confers custody 661 So.2d 924 Fla. January 1256 
jurisdiction on husband’s home state. 

m Unsubstantiated statements of parent that 465 S.E.2d 210 W.Va March 1305 
child being abused can’t invoke court 
jurisdiction in custody award. 

m@ Massachusetts court precluded from 658 N.E.2d 681 Mass. March 1305 
subsequently asserting jurisdiction. 

m Jurisdiction deferred to children’s home state. 902 P.2d 644 Utah. January 1256 

m@ State retained continuing jurisdiction in 465 S.E.2d 44 N.C. March 1306 
custody matter. 

m State’s URESA does not confer jurisdiction 658 N.E.2d 735 Ohio March 1306 
over child custody and visitation. 

@ Deferral contravenes Uniform Child Custody 673 So.2d 957 Fla. August 1426 
Jurisdiction Act. 

m@ Central focus is which forum is best in light of 907 P.2d 469 Alaska March 1306 
child’s best interest. 

@ Trial c court had jurisdiction to decide 665 N.E.2d 929 Ind. October 1474 
custody. 

m Lower court did not have jurisdiction to enter 926 S.W.2d 78 Mo. October 1474 
custody order. 

Modification 

m Father's motion for modification of custody 916 S.W.2d 409 Mo. May 1352 
denied. 

m Case remanded when court order did not 660 So.2d 1352 Ala. January 1256 
show whether it used proper standard. 

m Father proved material and substantial 537 N.W.2d 806 lowa January 1256 
change in conditions to justify change in 
custody. 

m Error for lower court to approve child custody 917 S.W.2d 414 Tex. June 1377 
agreement after father revoked consent to 
mediation settlement agreement. 

m Evidence does not support modification of 917 P.2d 1063 Or. October 1475 
custody. 

@ Modifying custody not an abuse of discretion. 668 N.E.2d 259 Ind. October 1475 

@ Trial court erred by conducting de novo 915 S.W.2d 323 Ky. May 1352 
hearing. 

@ = Trial court did not abuse its discretion in 661 N.E.2d 39 Ind. May 1352 
exercising jurisdiction in this matter. 

m Custody change was abuse of discretion. 545 N.W.2d 828 S.D. July 1402 

m@ Change of circumstances supported change 539 N.VW/.2d 313 N.D. February 1280 
of custody. 
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mw Son over age of majority cannot be subject of 642 N.Y.S.2d 67 N.Y. August 1426 
custody order. 

m Custody change due to satanic abuse 632 N.Y.S.2d 259 N.Y. January 1256 
delusions held by mother. 

m Openly homosexual relationship of father did 476 S.E.2d 446 N.C. December 1521 
not require change in custody. 

mw Findings do not support change of residential 661 N.E.2d 1 Ind. June 1377 
parent. 

m Failure to prove change of custody in 906 P.2d 913 Utah February 1280 
children’s best interests. 

m No modification of custody despite child in 541 N.W.2d 301 Minn. March 1306 
need of protection adjudication. 

@ Record failed to establish that change in 664 So.2d 329 Fla. March 1306 
custody is in child’s best interests. 

Preferences 

m Change of custody not in child’s best 634 N.Y.S.2d 238 N.Y. February 1281 
interests. 

@ Trial court appropriately evaluated relevant 668 So.2d 329 Fla. May 1353 
statutory factors in reaching its decision. 

m Neither gender nor cultural stereotyping 538 N.W.2d 273 lowa January 1256 
motivated court to award primary care of 
parties’ daughter to mother. 

m Parents have prima facie right to custody; 668 A.2d 126 Pa. March 1306 
forfeited only if in child's best interest to 
award to third party. 

m Change of custody warranted by mother's 665 So.2d 760 La. March 1307 
cohabitation with another woman in openly 
homosexual relationship. 

@ Parent's choice of custodian only overcome 666 A.2d 1 D.C. February 1281 
by evidence contrary to child’s best interest. 

m County court without jurisdiction to appoint a 548 N.W.2d 18 Neb. September 1449 
guardian. 

mw Award of custody did not lack sound basis. 633 N.Y.S.2d 856 N.Y. February 1281 

@ Custody not impermissibly awarded on basis 542 N.W.2d 119 S.D. April 1329 
of race. 

m Court properly awarded permanent custody to 634 N.Y.S.2d 174 N.Y. February 1281 
natural mother. 

@ Maternal grandmother awarded custody of 672 A.2d 959 Conn. June 1377 
child. 

m@ Best interests of child motivated court to 538 N.W.2d 273 lowa February 1281 
award child to mother. 

Procedures 

m Former lesbian life partner has standing to 682 A.2d 1314 Pa. December 1522 
petition for partial custody because she stood 
in loco parentis to the child. 

m Lower court abused its discretion in denying 543 N.W.2d 685 Minn. May 1353 
stay pending post-hearing motions. 

@ Court prevented from assuming jurisdiction 468 S.E.2d 140 Va. May 1353 
under Uniform Child Custody Jurisdiction Act. 

m Lower court properly determined best interest 671 A.2d 988 Md. May 1353 
standard by applying relevant Pakistani 
customs, culture and mores. 

@ URESA actions cannot involve matters of 670 N.E.2d 118 Ind. December 1522 
custody or visitation. 

@ Court correctly refused to exercise 915 S.W.2d 697 Ark. May 1353 
emergency jurisdiction. 
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@ Notin child's best interest to order change in 
custody. 


wm Error to award child support in amount less 
than guidelines without first finding calculated 
amount unjust or inappropriate. 


@ Trial court erred when it divested mother of 
custody through conclusory findings. 


m Case clarifies standard for removal of 
children to another state when noncustodial 


parent opposes more. 


m@ Court has broad discretion to serve best 
interests of child in ordering parents not to 
make derogatory remarks to child about each 
other. 


m Reversed because mother did not have notice 
that trial court might award custody of her 
children to third party based on standards of 
deprivation. 

m Custody petition cannot be amended to add 
support. 


m Need notice for permanent change of custody. 


m Custody and visitation provisions supported 
by evidence. 


m@ Nopleading seeking relief. 


m Existence of ongoing action provided basis 
for grandparents’ motion to intervene. 
@ Wife has viable claim for adoption of child. 


@ Divorcing husband to be treated as natural 
father of child conceived through artificial 
insemination. 


m Courtroom closed in custody hearing to 


protect health and welfare of children involved. 


@ Father better equipped to deal with demands 
of parenthood. 


m Improper use of tender years doctrine. 
m Sound basis for joint custody. 


@ Restrictions on mother's religious practices 
with child modified. 


@ Need finding of bad faith or prior imposition of 
lesser sanction before contempt. 


m@ Mother's petition sufficient to state a claim for 
change of custody. 


@ Before applying contempt statute to parents, 
court must find bad faith. 


@ Error to grant child’s placement to paternal 
grandparents without affording mother due 
process rights. 


@ Modification violates mother’s due process 
rights. 


Age 
@ Adult defendant liable under RICO for 
predicate offenses committed as a juvenile. 


m Juvenile must be released. 
m Despite age, adult tried in juvenile court. 


544 N.W.2d 
915 S.W.2d 
464 S.E.2d 
543 N.W.2d 
462 S.E.2d 
466 S.E.2d 
639 N.Y.S.2d 
662 So.2d 
913 S.W.2d 
666 So.2d 
673 So.2d 
672 So.2d 
912 P.2d 
647 N.Y.S.2d 
902 P.2d 
662 So.2d 
634 N.Y.S.2d 
545 N.W.2d 
903 P.2d 
472 S.E.2d 
903 P.2d 
632 N.Y.S.2d 
662 So.2d 
DELINQUENCY 
911 F.Supp 
55 Cal.Rptr.2d 
675 So.2d 
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Curfew 
@ County curfew ordinance constitutional. 


Generally 


@ Razor blade brought to school was a weapon. 


@ Firearm need not be loaded to create 
substantial risk of bodily injury under criminal 
recklessness statute. 


@ State failed to prove essential element of 
crime. 


@ Violates due process to use protestation of 
innocence against defendant. 


@ Trial court's failure to admonish juvenile in 
accordance with statute was fundamental 
error requiring reversal. 

m Juvenile’s gesture not protected speech, but 
could reasonably be interpreted as a threat to 
molest. 

@ Provisions relied upon by juveniles not 
invoked until juvenile charged by information 
with delinquency. 

m Juvenile defendants may not appeal from a 
plea of guilty or nolo contendere. 

@ Transfer statute constitutional. 


@ Prior juvenile adjudications can be used in 
calculating offenders criminal history score 


under the Kansas Sentencing Guidelines Act. 


@ Trial court did not have authority to find 
juvenile had committed permissive lesser 
included offense. 


m Verbal protests did not constitute obstruction 
under obstruction of police officer statute. 


@ The venue provision of the Wyoming's 
Juvenile Court Act found constitutional. 


@ Trial court failed to advise juvenile of right to 
counsel. 


@ Lack of lower court findings and conclusions 
precludes meaningful appellate review. 


mw Juvenile’s entry into father’s locked bedroom 
meets elements of residential burglary. 


Jurisdiction 
m Juvenile can’t be co-conspirator in own 
Statutory rape. 


@ Can't be adjudicated delinquent if offense not 
a lesser included offense. 


@ Need citation for crime of giving false 
information to police officer for a citation. 


@ Juvenile, who misrepresented she was an 
adult, did not waive her right to be tried as a 
juvenile. 


@ Parens patriae allows court to act in best 
interest of child. 


m Juvenile was under continuing jurisdiction of 
juvenile court when he escaped. 


@ Need Certification not properly filed. 


@ Can't give false information to peace officer 
for citation if no citation issued. 
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State Month Page 

m Superior court judges have authority to issue 918 P.2d 916 Wash. September 1450 
arrest warrants for juveniles. 

Rights 

@ Strong circumstantial case exists to 553 N.W.2d 585 lowa November 1498 
adjudicate juvenile delinquent. 

@ Commitment of minor did not comport with 679 A.2d 1174 N.J. November 1498 
adopted standards of commitment. 

@ Juvenile's adjudication as a delinquent 670 So.2d 196 Fla. August 1426 
affirmed. 

m@ Trial court's order imposing adult sanctions 668 So.2d 1092 Fla. June 1378 
must be in writing. 

m Officer was entitled to defense of qualified 93 F.3d 86 Conn. December 1523 
immunity in fatal shooting of juvenile in 
attempt to arrest him. 

@ Juvenile adjudications can be used to 911 P.2d 151 Kan. September 1450 
calculate adult criminal history score. 

m Must show prejudice before reversing on 546 N.W.2d 440 Wis. July 1403 
grounds of failure to inform of right of judicial 
substitution. 

m Sentencing courts did not err in using juvenile 892 P.2d 1013 Or. September 1450 
adjudications in calculating criminal history 
scores, despite lack of juvenile jury trial. 

m Use of prima facie showing of delinquency 553 N.W.2d 113 Minn. November 1498 
was plain error that can only be remedied by a . 
new trial. 

m Correct standard of proof is proof beyond a 553 N.W.2d 113 Minn. December 1523 
reasonable doubt. 

@ Rights must be explained before they are 675 So.2d 648 Fla. October 1475 
waived. 

m Expulsion from a school for violation of school 915 P.2d 62 Kan. July 1403 
district policy does not invoke the protection 
of double jeopardy. 

m Sentence not cruel or unusual. 551 N.W.2d 460 Mich. October 1476 

m Prior juvenile adjudications for theft may not 890 P.2d 364 Kan. October 1476 
be used for purpose of enhancing charge 
from misdemeanor to felony under theft 
Statute. 

m Double jeopardy clause does not apply to 551 N.W.2d 238 Minn. October 1476 
school suspension. 

DETENTION 

Duration 

m Mandatory detention does not commence 660 So.2d 1130 Fla. January 1257 
immediately upon adjudication. 

Generally 

@ Detention employees not liable for injuries to 77 F.3d 268 Ark. June 1378 
inmate. 

m Juvenile must be released from secure 671 So.2d 202 Fla. July 1403 
detention. 

m Juvenile could be detained without warrant. 926 S.W.2d 399 Tex. October 1476 

m Detention was treatment for which 540 N.W.2d 109 Neb. February 1282 
Department of Social Services required to pay. 

m Department of Social Services liable for costs 550 N.W.2d 13 Neb. October - 1476 


of detention, constituting treatment. 
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Places and Methods 

@ State did not meet statutory requirements to 541 N.W.2d 
justify child’s continued detention pending 
adjudication. 

Use of Force 

@ Take-down maneuver of recalcitrant youth 636 N.Y.S.2d 
constituted negligent application of excessive 
force. 

DISPOSITION HEARING 

Findings and Order 

@ Trial court failed to comply with disposition 672 So.2d 
hearing requirements. 

DISPOSITION METHODS 

Court’s Authority 

@ Not improper to impose costs ina 671 So.2d 
delinquency case where adjudication is 
withheld. 

@ Disposition order exceeded judge's powers. 912 P.2d 

Placement 

m@ Court did not exceed its authority when it 466 S.E.2d 
modified its decision regarding commitment. 

m@ Court can’t return offender to California Youth 49 Cal.Rptr.2d 
Authority after CYA found him an 
inappropriate candidate. 

m Delinquent can’t be made a ward of the Office 656 N.E.2d 
of Family and Children. 

m Needs and best interests of juvenile requires 638 N.Y.S.2d 
that he be placed in a restrictive setting. 

m Placement is improper. 666 N.E.2d 

m Juvenile to be held in secure juvenile facility 542 N.W.2d 
pending trial on constructive civil contempt 
charge. 

m Juvenile needs appropriate individual therapy. 638 N.Y.S.2d 

@ = Involuntary hospitalization of child must 667 So.2d 
proceed under relevant statutes. 

@ Placement order should have specified 675 So.2d 
maximum allowable sentence. 

@ Child must have committed two or more 547 N.W.2d 
delinquent acts to qualify for training school. 

@ Constitution does not require state to provide 165 F.R.D. 
mental health treatment. 

@ Designated felon need not consent to 646 N.Y.S.2d 
extension of his placement. 

Powers of the Court 

m DNA Identification System statutes do not 901 P.2d 
apply to juveniles. 

@ Court finds determinate sentencing 905 S.W.2d 
constitutional. 

@ Longer incarceration period did not apply. 657 N.E.2d 

m Youth court's order found ultra vires. 663 So.2d 


677 


72 


894 


680 


594 


536 


105 


888 


658 


851 


429 


215 


756 


1205 


676 


1251 
580 


Digest Issue 





State Month Page 
Neb. April 1331 
N.Y. April 1331 
Fla. July 1404 
Fla. August 1426 
Alaska June 1378 
Ga. May 1356 
Cal. April 1331 
Ind. January 1258 
N.Y. May 1356 
Hl. September 1451 
Minn. April 1331 
N.Y. June 1378 
Fla. May 1355 
Fla. October 1476 
lowa July 1404 
Ala. July 1404 
N.Y. November 1499 
Ariz. February 1282 
Tex. February 1282 
Mass. February 1283 
Miss. February 1283 


January 1996 - December 1996 / Juvenile and Family Law Digest 


15 


Youth court lacked authority to order 
placement of juvenile with father as condition 
of probation. 


Determinate sentencing is constitutional. 


Trial court lacked jurisdiction to order 
rehearing. 


Juvenile court has no authority to order DNA 
testing. 


State not required to prove availability of court- 
ordered services for child in need of services. 


Adult sanctions appropriate. 

Appeal on probation revocation. 

Not abuse of discretion to deny youthful 
offender status. 


Error to require appropriate education when 
placing physical custody with parent and 
grandparent. 


Case remanded to juvenile division, since 
adult court would have great difficulty 
imposing adult sanctions. 


Trial court not required to accept sentencing 
recommendation of prosecutor. 


Children's court had jurisdiction to modify 
child's sentence. 


Punishments and 
Consequences 


General sentence for separate offenses 
prohibited. 

Judge not required to give juvenile notice of 
future loss of right to own or possess 
firearms before accepting guilty plea. 


Disposition was not out of proportion to 
seriousness of juvenile’s conduct. 


“Crime of violence” applies to juvenile 
dispositions. 


Restitution 


Disposition hearing did not require reversal of 
order of restitution. 

Since no proof that juvenile caused loss or 
damage to victim’s property, restitution 
improper. 

Restitution may be ordered only where 
property damage or loss or personal injury 
occurs in the offense for which the defendant 
is convicted. 


Restitution order entered outside time frame 
not void. 


Loss of personal property not causally related 
to juvenile's crime. 


Retroactive application of law would violate ex 
post facto provision of U.S. Constitution. 


Attorney Fees 


No showing of willfulness necessary, in 
failure to pay. 
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@ Attorney's action to recover fees must be 
brought against wife's estate. 


mw Abuse of discretion to deny wife’s application 
for counsel fees and costs. 


@ Wife awarded attorney fees for husband's 
uncooperative conduct. 
m@ Trial court improperly granted attorney fees. 


@ Debtor's obligation for his ex-wife’s attorney 
fees not dischargeable in bankruptcy. 

@ If state award of attorney fees is erroneous, 
remedy is an appeal, not collateral attack. 

@ Prior determination of reasonableness of 
attorney fees reversed. 

m@ Husband must pay wife’s attorney fees 
because of his superior ability to pay. 

Generally 


@ Dismissal of wife’s petition concluded case in 


absence of pending affirmative pleading by 
husband. 


Grounds 


@ Wife must prove by preponderance of 
evidence that at time of adultery, she was 
unable to appreciate wrongfuiness of her 
conduct. 


@ Husband carried burden of proving 
constructive abandonment. 


@ = !n determining division of marital property, 
misconduct of spouse is irrelevant. 


@ Testimony legally insufficient to establish 
constructive abandonment. 


@ Issue of correct standard of proof on grounds 
of fault. 


@ High degree of proof of cruel and inhuman 
treatment required. 

Jurisdiction 

@ Credits disallowed. 


@ No authority to sustain legal separation 
proceedings in absence of valid marriage. 

@ Assigned trial judge not prohibited from 
presiding over further proceedings in divorce 
case. 


m Rabbinical Court did not have personal 
jurisdiction over wife. 


@ Wife lost protection of statute after couple 
jointly abandoned state. 


@ Appeals court finds personal jurisdiction over 
husband in divorce action. 


m Lower court should have deferred to divorce 
proceedings in Morocco. 


@ Husband in divorce action generally appeared 
and court obtained personal jurisdiction over 
him. 


@ Court had jurisdiction over husband. 
@ Court lacks personal jurisdiction. 
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Lower court lacked jurisdiction to appoint 

guardian for wife without finding of mental 
incompetency. 

Wife loses rights by failing to claim them. 


Trial court's jurisdiction over dissolution 
proceeding was abated as of the date of the 
wife's death. 


Human Relation Commission does not have 
power to overrule decision of judicial officers 
denying special accommodations for disabled 
divorce. 


Correctly determined service by publication 
was both necessary and sufficient. 


Modification 


Court does not lack jurisdiction. 


Notice 


A party has a duty to follow the status of his 
own case. 


Notice did not meet due process 
requirements. 


No notice to attorney violates due process. 


Husband not entitled to notice, since he was 
in default. 


Orders 


Sanctions if husband doesn’t comply with 
prior court order not an abuse of discretion. 


Relocation and alimony not mistaken exercise 
in discretion. 


Order that vacated divorce decree was 
interlocutory and not appealabie. 


No continuance for scheduling conflict, since 
husband knew in advance. 


Case reversed when no documentation that 
husband received request for trial setting. 


Court must consider whether best interests of 
children had changed. 


Attorney's fees vacated when court didn’t 
State reasons for deviating from fixed 
schedule. 


Divorcing parties forbidden to remarry. 


Trial court instructed to impose reasonable 
conditions on release, use or disposition of 
therapist's records. 


Sanctions imposed by family court allowed 
husband to invoke all protections guaranteed 
to defendant in criminal proceeding. 


Case remanded to clarify amended judgment 
under proper application of federal law. 


Prenuptial agreement does not bar temporary 
relief in divorce case. 


Former wife's survivorship interest in 
accounts terminated. 


Any contested decision on relocation made 
prior to a final hearing must have the same 
factual basis as would be necessary to 
support provision permitting relocation in a 
final judgment. 
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@ State court equitable division decree loss 
wife’s complaint. 

@ Wife waived right to expert and counsel fees. 

@ Former wife precluded from appealing original 
divorce judgment nearly fourteen years later. 

@ Husband's conviction fro indirect criminal 
contempt reversed. 

Procedures 

@ Action for divorce abates on death of party. 

Records immune from discovery. 

m@ Agreement struck during mediation only 

preliminary. 


@ Judgment valid because respondent 
voluntarily entered into stipulation adopted by 
divorce decree. 


m@ General master’s lack of impartiality 
prejudiced defendant in divorce case. 


m@ Divorcing wife had due process right to be 
heard. 


@ Trial court's written finding of fact prevails 
when discrepancy exists. 


@ Parties bound by terms of their maintenance 
agreement. 


m Incarcerated husband entitled to participate in 


divorce proceedings, at least through a 
conference call. 


@ Person who admits to having committed 
adultery precluded as matter of law from 
obtaining judgment of separation. 

w Error to allow judgment of divorce to stand. 


mw Dissolution goes ahead though husband 
failed to appear for trial. 


mw Defendant clearly agreed to counsel fees and 
waived his right to a hearing on the issue. 


m Need for spousal support no longer apparent. 


m Son allowed to intervene in divorce case and 
granted specific performance of oral contract. 


@ Defendant's default was willful. 


@ Appeal premature. 


@ Court retained jurisdiction to set amount of 
attorney's fees. 
m@ Trial court's delay necessitates a new trial. 


@ Lower court abused its discretion in denying 
motion to continue hearing. 


@ Not error to have parents of divorcing 
husband pay former wife equity in former 
marital home. 


@ Divorce decree was not void and could not be 
collaterally attacked. 


@ Wife not denied due process. 


@ Husband voluntarily entered into stipulation 
adopted by divorce decree. 


m@ Wife overcame presumption of equal 
contribution. 


m Where adultery admitted party in wrong can’t 
obtain judgment of separation. 
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Children cannot intervene in parents’ divorce. 
Use of hearing examiners not unlawful 
delegation of powers. 


A successor judge has the authority to 
reconsider the ruling of a predecessor judge. 


Case interprets extended appeal period under 
State rules of civil procedure. 


Attorney’s Fees 


Counsel fees appropriate if frivolous domestic 
violence litigation. 


Battered Woman’s Syndrome 


Evidence of Battered Woman's Syndrome 
must be considered in deciding whether belief 
that killing in self defense was reasonable 


Psychological exam not required on battered 
woman's syndrome. 


Evidence of battered woman's syndrome did 
not establish that woman lacked capacity to 
form requisite intent to kill child. 


Females removed from jury in battered wife 
syndrome case. 


Constitutional Rights 


Procedure to protect privacy once caller ID 
service becomes effective does not violate 
any federal constitutional right. 


Issues of material fact remain as to whether 
county had a custom of not classifying 
domestic violence 911 calls as emergencies. 


In domestic abuse cases, prosecutors cannot 
strike jurors solely on the basis of gender. 


Violence Against Women Act found 
unconstitutional. 


Domestic abuse murder statute not void for 
vagueness. 


Regulation of gender-based violence is 
proper exercise of congressional power under 
Commerce Clause. 


Criminal 


Man not guilty of home invasion when he is 
joint tenant and retains ownership interest but 
not possessory interest in dwelling. 


Person can cohabit with two different people 
during same time frame. 

No right to a “quality investigation” of 
domestic assaults. 

Evidence of alleged affair had minimal 
probative value in this domestic abuse case. 
Valid prior uncounseled misdemeanor 


conviction may be used to convert later 
charge from misdemeanor to felony. 


Jury instruction on meaning of cohabiting 
exceeded legisiature’s intent. 


Valid prior uncounseled conviction can 
convert later charge to felony. 


546 N.W.2d 
645 N.Y.S.2d 
542 N.W.2d 
541 N.W.2d 
DOMESTIC ABUSE 

669 A.2d 

56 Cal.Rptr.2d 
163 F.R.D. 

92 F.3d 
669 So.2d 

75 F.3d 

72 F.3d 
682 A.2d 
935 F.Supp. 
539 N.W.2d 
929 F.Supp. 
668 N.E.2d 

52 Cal.Rptr.2d 
912 P.2d 
675 A.2d 
903 P.2d 
542 N.W.2d 
903 P.2d 


354 
608 


379 


22 


817 


142 


249 


1371 


1006 


1350 


712 


1275 


779 


231 


608 


1078 


256 


1136 


194 


514 


194 


Digest Issue 





State Month Page 
N.D. August 1428 
N.Y. October 1478 
Minn. March 1308 
Minn. March 1308 
N.J. April 1336 
Cal. October 1478 
N.C. February 1284 
La. November 1499 
Ala. June 1381 
Cal. March 1309 
Cal. March 1309 
Pa. November 1499 
Va. September 1453 
Minn. February 1285 
Conn. August 1429 
ill. November 1499 
Cal. June 1381 
Wyo. May 1357 
Vt. May 1358 
Mont. January 1260 
lowa April 1336 
Mont. February 1285 


January 1996 - December 1996 / Juvenile and Family Law Digest 


20 








m Waiver of jury trial invalid. 


@ Abused spouse retains sufficient common 
control over marital home to consent to 
search. 


m Domestic abuse homicide statute not 
unconstitutionally vague. 

@ Held that a trial court has discretion to 
dismiss domestic violence case over 
objection of prosecution where complaining 


witness does not wish for the case to proceed. 


Custody 

m@ Trial court used erroneous definition of 
domestic violence in modification of custody 
proceedings. 

w Reversible error to award primary physical 
custody of child without making findings of 
fact on domestic violence issues. 

mw Lower court did not pay adequate attention to 
Statutory presumption against placing custody 
with parent who committed domestic violence. 

m Who gets custody when domestic abuse 
exists in both households? 


@  |ncustody hearing, trial court must make 
specific findings of domestic violence. 


@ Statutory presumption against awarding 
custody operates against father despite time 
since last incident of abuse. 

Evidence 


@ Batterer convicted without presence of victim 
at trial. 


m Evidence of other acts against same victim 
admissible to prove element of belief of 
imminence of harm. 


@ Victim not family or household member under 
statutory definition. 


m Domestic violence call relevant to show lack 
of mistake or accident. 


@ Dating domestic violence may be considered. 
@ Expert testimony concerning domestic 


violence syndrome was not unfairly prejudicial. 


@ Purpose of sentence to hold batterer 
accountable. 


@ Tosustain a domestic violence threat 
conviction, state must prove a reasonable 
belief by the victim that the accused will 
cause imminent physical harm. 


m Evidence offered by state did not establish 
that man violated restraining order. 

Immigration 

@ Battered spouse exception does not apply to 
deportee with bad moral character. 

Jurisdiction 


@ Judicial assignments ensure efficient 
resolution of domestic violence issues. 


@ Dissolution action cannot be part of abuse 
action. 
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m Juvenile has right to petition for injunction 
against repeat violence under statute. 


mw Statute not a jurisdictional requirement. 


m Assignment of a specific judge to handie a 
limited number of county court domestic 
violence misdemeanors in appropriate. 

Police Powers 


m Domestic abuse search that turned up drugs 
was lawful. 


m Denial of qualified immunity to police officers 
reversed. 


m Genuine issue that woman was unlawfully 
detained for 20 hours following her 
warrantless arrest for domestic assault. 


mg Police officers not immune for failure to make 
arrest under domestic violence order. 

Probation 

m Noconstitutional protection on facts pertinent 
to charges of domestic assault during 
domestic assault education program. 

Procedures 


m@ Marital tort of domestic violence should be 
tried by jury. 


m Court lacked authority under Domestic 
Violence Protection Act to grant former 
boyfriend visitation rights. 


m Estranged wife not required to submit to 
psychiatric examinaiion. 


m Domestic abuse complaints improperly 
dismissed. 
Protection Orders 


m Evidence of alleged prior abusive acts is 
admissible in a protective order hearing. 


m Statutes constitutional, but case reversed. 
No contact order not unconstitutionally vague. 


@ Husband failed to establish sentence was 
motivated by hostility against him 


@ Protection Order did not negate abandonment. 


@ Final restraining order should not be set aside 
based on parties' reconciliation without 
careful consideration by the court of need for 
continued protection. 


m Court has authority to order partial forfeiture 
of bond after husband violated restraining 
order. 


m Reasonable grounds standard to believe that 
domestic abuse had occurred was an 
objective one. 


m Lessee not protected by domestic abuse 
Statute. 


@ = Preliminary injunction to prevent registration 
of protection order denied. 


m Motion to compel arbitration of domestic 
violence issues was found to be frivolous. 


m Sufficient evidence to grant protective order. 
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@ Aggravating circumstances reduced order of 
protection. 

@ Denial of opportunity to cross-examine not 
abuse of discretion. 


@ Grant of permanent civil protection order not 
abuse of discretion. 


@ Reconciliation doesn't automatically destroy 
viability of restraining order. 


@ No evidence that warranted an order barring 
defendant from contact with his sons. 


m@ Court can impose jail commitments for 
violation of order of protection. 


mw Error to grant mutual protection order. 
@ Protection order can prohibit sending letters. 


@ Defendant has not shown good cause to 
dissolve a final restraining order. 


Relief 
@ Wife's suit for domestic abuse time-barred. 


m@ Domestic Abuse laws do not cover cell mates. 


Sanctions 


m Sentencing was proper under guideline most 
analogous to offense conduct of domestic 
violence. 


@ Jail time is appropriate sanction for domestic 
assault causing injury. 

Shelter Fees 

@ Cannot fund family violence services with 
court fees. 

Stalking 

m Case clarifies state aggravated stalking law 
on double jeopardy grounds. 

m Supreme Court affirms stalking conviction. 

Stalking statute requires specific intent. 


m@ Mere existence of protection order not 
sufficient evidence to prove defendant 
threatened victim. 


@ Stalking was no more than coincidence. 


Treatment 

@ Failure to obtain treatment justifies 
reinstatement of restraining order. 

Victim's Rights 

@ Live-in lesbian girlfriend is cohabiting. 


@ Angry acts of husband found not to be 
domestic violence. 


mw Domestic Violence Act permits cause of 
action for injuries caused by willful 
misconduct of police. 

Warrantless Arrest 

m Probable cause for warrantless arrest. 


@ No probable cause to arrest husband under 
order of protection. 
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Weapons 

@ Application for forfeiture hearing 677 A.2d 780 N.J. September 1455 
inappropriately dismissed. 

m Weapons need not be returned if owner 676 A.2d 138 N.J. August 1429 
poses threat to public. 

GUARDIANS AD LITEM AND CASA 

Appointment 

m Lower court exceeded authority in appointing 631 N.Y.S.2d 760 N.Y. January 1261 
specific person as law guardian for child for 
future proceedings. 

Discharge 

m@ Error to appoint permanent guardians. 914 P.2d 579 Mont. July 1407 

m When guardianship terminated, parent 539 N.W.2d 104 Wis. January 1261 
entitied to custody of child. 

m Remained in child’s best interest to continue 666 A.2d 505 Me. February 1286 
guardianship. : 

Fees 

m Father or county responsible for payment of 673 So.2d 904 Fila. September 1455 
guardian ad litem fees. 

INTAKE AND DIVERSION 

Generally 

m Members of county police, youth and sex 464 S.E.2d 607 Ga. March 1310 
crimes unit, cannot also serve as juvenile 
court intake officers. 

LAWYERS 

Discipline 

m Juvenile court had power to appoint attorneys 475 S.E.2d 658 Ga. October 1479 
to represent indigent defendants. 

Role of Lawyers 

m@ Faulty consent form was harmless error. 670 So.2d 1076 Fla. July 1407 

MARRIAGE 

Common Law 

m Testimony established intent required for 676 So.2d 1335 Ala. October 1480 
common law marriage. 

m Court finds existence of common-law 907 F.Supp 1012 Tex. March 1310 
marriage. 

@ All the required elements exist to prove a 668 So.2d 868 Ala. June 1382 
common law marriage. 

Community Property 

m Spouses must be sued jointly when 93 F.3d 386 Wis. November 1500 
community property might be liable. 

Generally 

m Conveyance must state parties are husband 81 F.3d 711 Ul., September 1455 
and wife. 
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@ Instrument must expressly declare that 
parties are husband and wife. 


Licensing by the State 


@ State does not recognize same sex marriages. 


Medicai Expenses 
@ Necessaries doctrine would be abolished. 


Validity 


m Since second marriage was a legal nullity, the 
void marriage standing alone cannot operate 
to terminate first husband's alimony 
obligations under the divorce decree. 


m@ Ownership of the lottery proceeds depends 
on the choice of law. 


Generally 

mw Juvenile voluntarily waived his Miranda rights. 

m Despite police deception, confession was 
voluntary. 


w Principal not required to give student Miranda 
warnings. 


Waiver 


@ Child's waiver of his constitutional rights was 
valid and subsequentstatements made 
voluntarily. 


Constitutional Law 


@ Child born out of wedlock must show father's 
intent that he share in estate. 


m@ Amendment violates separation of powers 
and due process. 


@ Statute violated state Equal Rights 
Amendment. 


m Workers compensation statute violates equal 
protection. 

Counsel 

@ Court not required to appoint counsel for 
parent. 


@ Appellate court not required to appoint 
counsel for an indigent parent, but it retains 
discretion to do so. 


Emancipation 

@ Not in best interest of minor or parents to 
have minor declared emancipated. 

Generally 

m@ Interest of noncustodial parent too remote. 

m Under language of the will term 
“grandchildren* does not include “great- 
grandchildren”. 
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Best interests of child controls sumame 
decision. 


Court applied wrong burden of proof on 
schooling decision. 


Family and Medical Leave Act does not 
create enforceable rights for family members 
of affected employees for injuries suffered as 
a result of an empolyer's failure to comply 
with the Act. 


Father convicted of contempt after failing to 
attend parenting classes. 


Court had authority to order payment for 
nursing care so foster parents would accept 
child. 


Must be in child’s best interest to prevail on 
equitable parent claim. 


Parents need not contribute to support of 
child placed at home. 


Child entitled to benefits. 


No father-son visitation with death row inmate. 


Family Leave Act requires broad reading of 
word employer. 


Debt to county for son's expenses while in 
juvenile hall was dischargeable in bankruptcy. 


Correct standard of proof used in changing 
foster care service plan goals. 


Injury 


In utero injury inflicted upon child by the 
mother's employer actionable in tort. 


Foster parent did not assume risk of injury. 


Parenis have immunity from tort liability in 
actions brought against them by their 
unemanicipated minor children. 


No cause of action for loss of parental 
consortium. 


Negligent parental supervision of child not 
actionable. 


Non-custodial parent not liable for 
emancipated child's hospital expenses. 


Under statute, parents may seek redress 
regardiess of whether their unborn child was 
viable. 


Parents liable for property damages, but not 
emotional distress caused by minor. 


Mother's inability to protect son from home is 
all that statute requires to award son to 
human services department. 


Rejects parental immunity doctrine and 
replaces it with reasonable parent test. 


State failed to name victim protexted by 
criminal mistreatment statute. 


Doctrine of parent-child immunity applies in a 
wrongful death action in which a child sues a 
parent for the death of the other parent. 


Fetus not a person under Wrongful Death Act. 
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Kidnapping 


@ Noncustodial parent could not be prosecuted 
under criminal statute. 


Best Interest 


gw Right of adults to bring paternity action on 
child’s behalf subject to best interest test. 


@ Father demonstrated that changing child's 
surname was in child's best interests. 


m@ Must be in child's best interests to determine 
man not legal father of child. 


@ Stepfather rebutted presumption of parental 
preference by establishing was in child’s best 
interests to remain in his care. 

Due Process 

@ Statutes don’t require notice to putative father 
before adoption. 

@ Putative father not provided with a full and fair 
hearing. 

Equal Protection 


m@ Limitation period in Parentage Act does not 
violate equal protection. 


Evidence 


mw No presumption of legitimacy arose from the 
child’s relationships with mother’s former 
husband. 


@ Putative father cannot modify paternity 
judgment when he refused testing at original 
hearing. 

mw Sufficient evidence to establish putative 
father's paternity. 


m Support obligation based solely on actual or 
presumed biological paternity. 


m Sufficient evidence to establish paternity. 


Generally 
mw Suit for paternity and support not barred. 


m Referenced order did not require child to 
submit to paternity blood testing. 


@ In order to inherit, an illegitimate child does 
not need to first establish paternity under 
Parentage Act. 

m@ State violated its duty as guardian ad litem by 
failing to test another possible father. 

@ = Child born out of wedlock not foreclosed from 
recovering damages from death of putative 
father. 

@ Putative father’s appearance constituted his 
submission to court jurisdiction. 


Jurisdiction 


m Husband's motion for relief from paternity 
adjudication not filed within reasonable time. 
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Court lacked personal jurisdiction to enter 
judgment of paternity. 

New York not inappropriate forum to hear and 
determine paternity proceeding. 


Juvenile court does not have jurisdiction over 
paternity action begun in domestic relations 
court. 


Procedures 


Father waived his right to a jury trial by failing 
to timely request one. 


Defective service of process renders any 
subsequent judgment a nullity. 


To be legal father or child, father must 
consent to artificial insemination. 


Child born out of wedlock has right to inherit 
from natural father. 


Paternity action barred by res judicata. 


Children are necessary parties to a paternity 
action. 


Minor child not barred from bringing paternity 
action. 


lilegitimate father not barred from establishing 
paternity. 


Strong social policy supports finding that non- 
biological father is parent of children of 
marriage. 


Award of birthing expenses, not abuse of 
discretion. 


Name change would be detrimental to child. 


Standing 


Blood tests to determine paternity not in 
child’s best interests. 


Mother has no standing to bring a paternity 
action on behalf of her competent, adult son. 


Trial court did not err in determining that 
putative father was proper next friend through 
which child filed petition. 


Cannot disestablish paternity by agreed entry 
in dissolution. 


Paternity petition barred by statute of 
limitations. 


Nothing in the state paternity act precludes a 
man otherwise authorized from filing a 
paternity suit on the bias of the mother's 
marital status. 


Statute of Limitations 


Child's action to establish paternity barred by 
Statute of limitations. 


Statute of limitations has run on a paternity 
action. 


Agreements 


Agreement found incomplete and 
unenforceable. 
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Wife signed separation agreement while 
under duress. 


Prenuptial agreement valid. 


Valid and final order entitled to full faith and 
credit. 


Islamic antemptial agreement valid and 
enforceable. 

Case remanded to determine whether 
separation agreement was fair and 
reasonable. 


Dissolution decree limits wife’s share to one- 
half community portion of husband’s pension. 


Postnuptial agreement controlled dispute over 
distribution of marital debts. 


Antenuptial agreements waiving permanent 
alimony not null and void as against public 
policy. 

Property settlement agreement failed to 
provide full and fair disclosure of the value of 
marital assets to be distributed to the parties. 
Because wife lacked a full understanding of 


what she was doing in making property 
settlement agreement, appeals court sets 
agreement aside. 


Oral stipulations as to property rights entered 
by parties’ attorneys in absence of parties not 
valid. 


Former husband's disability payments were 
retirement benefits within the scope of their 
separation agreement. 

Divorced couple's cohabitation does not 
affect the validity of a separation agreement. 
Case remanded to lower court to evaluate 
value of former wife’s property interest. 
Settlement agreement rescinded. 


Property settlement agreement allows wife to 
receive half of husband’s pension. 
According to terms of agreement, wife's 
wages garnished. 

Wife failed to establish claim of mutual 
mistake on value of pension benefits. 


Former husband's nonpayment of support 
was willful. 


Property settlement agreement unfair and 
rescinded. 


Separation agreement not unconscionable. 


Parties’ conduct demonsirated mutual 
interest to rescind antenuptial agreement. 


Spouse who was coerced into signing 
agreement seeks and gets its enforcement. 


Property settlement agreements must be 
scrutinized for unconscionability. 

No evidence that would suggest fraud, mis- 
representation or undue duress in antenuptial 
agreement. 


Valid prenuptial agreement prevents widow 
from collecting against will of husband. 
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@ Need express finding that wife waived 
statutory right to share of her former spouses’ 
retirement annuity. 


@ Divorcing parties provision for recovery of 
attorney's fees not inconsistent with public 
policy and is legal, valid, and binding. 

@ All terms of antenuptial agreement must be 
enforced. 


@ Post-nuptial agreement enforced. 


@ Separation agreement not set aside because 
not in best interests of wife. 


m@ Choice of law provision in antenuptial 
agreement is valid and enforceable. 


m Recovery of attorney fees legal, valid, and 
binding. 


Evaluation 
@ Interest award disallowed. 


@ Trial court abused discretion in treating 
husband's entire worker's compensation 
award as marital property. 


m Evidence showed trial court’s valuation of 
former family residence was inadequate. 


@ Findings do not reflect establishment of trust. 


m Wife procedurally barred from raising 
husband's method of calculation on appeal. 


m = Increase in value of divorced husband’s stock 
was separate property and not community 
property. 

m Case remanded to consider property division 
without regard to capital gains tax 
consequences of a hypothetical sale. 


m Court did not abuse its discretion in 
disposition of marital property. 

@ Trial courts have discretion to distribute 
marital property according to present values. 


m Property division reversed on ground of 
surprise. 


m= Wife granted attorney's fees after numerous 
attempts to compel former husband's 
compliance with child support obligations. 


m Property division and child support upheld. 


m Evidence does not support husband’s 
squandering of assets. 


m Former husband failed to overcome 
presumption that he intended to create a true 
joint tenancy with former wife. 


@ = Trial court's award to former wife of portion of 
former husband's retirement benefits is 
contrary to evidence and against reason. 


m Appreciated portion of husband's interest in 
family’s business should have been treated 
as marital asset. 

@ Professional degree not marital property 
subject to distribution upon dissolution of 
marriage. 

@ Error to find issue of primary residential 
custody of parties’ minor child was not before 
court. 
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@ Error to assign value of goodwill to husband's 
accounting practice. 


m@ Property given to joint tenants was marital 
property. 


mg Failure to file exceptions to master's report 
precludes appellate review. 


m@ Former marital home exempt from bankruptcy 
estate as personal property. 


m@ Statute misapplied in making equitable 
distribution award. 


@ No abuse of discretion in adopting alimony 
award. 


m Award of all marital assets to wife not 
erroneous. 


@ Increase in value of stock was separate 
property. 

m@ Community property properly valued. 

m Economic provisions of divorce recomputed. 

Jurisdiction 

@ Trial court had no authority to order husband 
to pay a portion of his benefits to wife. 

Procedures 


@ Error to fail to place a value on a parcel of 
land divorcing parties owned. 


m Case remanded to determine date of 
separation. 

m Loan to husband not excessive entanglement. 

@ Wife's loan to husband did not constitute 
excessive entanglement of parties’ finances. 

@ Property settlement dischargeable in 
bankruptcy. 

m@ Wife not required to transfer her interest in 
the corporation of her husband. 

m Error to distribute marital assets eight years 
after divorce. 

@ Wife allowed periodic alimony. 

m Former husband obligated for mortgage 
payments. 

m Motion for clarification was in reality on 
untimely property assignment. 


@ Forced sale of property would destroy 
husband's livelihood. 


@ Collateral estoppel did not bar trial court from 
deciding issue of pension benefits division, 
since this issue was not decided in prior 
divorce proceedings. 

@ Lots held as tenants in common. 


@ Transfer of title changed property from 
separate to marital. 


@ Divorced wife’s lien superior to a general 
judgment lien filed later in time by bank. 


m Husband not entitled to reimbursement on 
down payment on home. 


w Error to modify property rights. 


667 


679 


472 


661 


673 


915 


667 


902 
902 


197 


665 


662 


671 


552 


667 


662 


So.2d 
N.W.2d 
A.2d 
B.R. 
S.E.2d 
S.E.2d 
N.W.2d 
So.2d 
So.2d 


A.2d 


P.2d 


So.2d 


Cal.Rptr.2d 


P.2d 
P.2d 


B.R. 


So.2d 


N.E.2d 


So.2d 
S.E.2d 


A.2d 


S.E.2d 


N.W.2d 


S.W.2d 
N.Y.S.2d 


P.2d 
N.E.2d 


So.2d 


915 


290 


1316 


780 


602 


437 


1345 
772 


541 


1021 


115 
115 


921 


Digest Issue 





State Month Page 
Fla. May 1362 
Minn. November 1504 
Pa. November 1504 
Tenn. September 1456 
Va. August 1432 
W.Va. February 1288 
N.D. February 1287 
La. February 1287 
La. October 1481 
N.J. January 1263 
Wash. July 1410 
Fla. May 1362 
Cal. January 1264 
Or. January 1264 
Or. January 1264 
N.H. September 1457 
Fla. March 1313 
Ind. September 1457 
Fla. February 1288 
Ga. August 1433 
Conn. May 1362 
W.Va. March 1314 
Mich. December 1529 
Ark. January 1265 
N.Y. January 1264 
Okia. March 1314 
il. October 1481 
Fla. February 1288 


January 1996 - December 1996 / Juvenile and Family Law Digest 


31 


) @ 


) ® 


Inequitable to make wife wait twenty-five 
years to receive her share of marital estate 
through amortized payments. 


Case outlines equitable distribution procedure. 


Divorce decree took precedence over 
beneficiary designation concerning retirement 
benefits. 

Wife’s father’s gift used to pay off loan on 
house properly treated as marital property. 
Time of property division upheld. 

Original divorce decree found ambiguous. 


Former wife challenges economic provision in 
divorce decree. 

Error in considering capital gains tax 
consequences. 

Record below was inadequate to explain 
substantial disparity in division of property. 
Personal propertry purchased at auction was 
separate property. 

Court has authority to order homestead sold 
to pay marital debts in divorce action. 
Specific indemnity award may properly be 
included as part of marital estate. 

Depositing funds in joint investments did 
change their character from exclusively 
husbands to marital. 

Case remanded for redistribution of marital 
property. 


Types of Property 


Trial court did not err in determining cemetery 
plots were marital property. 


Dissolution statute permits increased earning 
capacity of a spouse who has earned a 
degree during a marriage to be considered in 
regard to the division of marital property. 


Wife failed to request husband’s pension. 


Entire contingent fee was taxable to attorney 
despite fact that portion was payable to 
former spouse under divorce agreement. 


Money husband received from employer was 
deferred compensation and nonmarital in 
character. 

Term life insurance policy was marital 
property. 

Lawyer's interest in contingent fee cases not 


part of marital estate for purposes of 
equitable division. 


Husband's interest in family-owned 
businesses acquired by gift and not marital 
property. 

License not subject to equitable distribution. 
Interest passively earned on former 
husband's premarital contributions to his 
direct contribution plan pension fund 
constituted separate property. 


Severance payment not community property. 


Voluntary separation incentive payments are 
marital property. 


464 
929 


554 
537 
542 


907 


552 


646 


922 


672 


673 


669 


916 


670 


632 
92 


929 


465 


909 


664 


632 
470 


903 


N.W.2d 


S.E.2d 


S.W.2d 


N.Y.S.2d 


N.W.2d 
N.W.2d 
N.W.2d 


P.2d 


N.W.2d 


N.Y.S.2d 


P.2d 


A.2d 


A.2d 


So.2d 


S.W.2d 


N.E.2d 


N.Y.S.2d 
F.3d 


S.W.2d 


S.E.2d 


P.2d 


So.2d 


N.Y.S.2d 
S.E.2d 


Cal.Rptr.2d 
P.2d 


463 


800 
121 


786 


198 
551 


334 


342 


1128 


526 


367 


1110 


456 


72 


610 
957 


725 


614 


37 


68 


631 
605 


31 
1227 


Digest Issue 





State Month Page 
N.D. March 1314 
W.Va. March 1314 
Tex. December 1528 
N.Y. March 1313 
S.D. December 1529 
N.D. January 1264 
lowa April 1338 
Wash. February 1288 
N.D. December 1529 
N.Y. November 1504 
Kan. November 1505 
Conn. June 1385 
Pa. June 1385 
Fla. June 1385 
Mo. May 1362 
Ind. November 1505 
N.Y. January 1265 
Cal. November 1505 
Ark. December 1529 
W.Va. April 1339 
Okia. April 1339 
Fla. March 1314 
N.Y. January 1265 
Va. August 1433 
Cal. July 1410 
Colo. January 1265 


January 1996 - December 1996 / Juvenile and Family Law Digest 


32 








@ Value of unvested retirement plan and 
increased equity in real separate property 
accrued during the marriage constitute 
marital property. 

@ Court cannot attribute to wife all the costs but 
not the benefits resulting from her 
embezzlement of her employer over a period 
of five years. 

@ Voluntary Separation Incentive benefits 
qualify as military retirement pay. 

m@ Lower court's property evaluation affirmed. 


@ Court must enter new ruling on patent income 
in divorce case. 


@ €x-wife's interest in debtor's military 
retirement income not subject to discharge in 
bankruptcy. 

@ Husband made inter vivos gift to marital 
estate. 


m Appreciation of IRAs part of equal 
contribution. 

@ Workers’ compensation settlement was 
marital property 


mw Since wife did not contribute to appreciation 
of property, increase in its value not marital 


property. 


m Remanded to determine where corporation 
was alter ego of individual. 


@ Disability severance pay not marital property. 


m= Community property estate acquired interest 
in appreciation of home owned by wife prior to 
marriage. 

w Divorcing husband's interest in a 


testamentary trust established by his father 
excluded from marital estate. 


@ Placing separate property into joint names 
creates presumption of marital property. 


Generally 


mw No abuse of discretion in family court's denial 
of child's motion to expunge records. 


Generally 


@ Restitution may be ordered in amount greater 
than maximum dollar value defining offense. 


Athletics 


@ Random drug testing did not violate state 
constitution. 
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Generally 


@ School zone enhancement applicable despite 
failure to prove legal boundaries of school. 


@ State failed to prove grandmother caused 
children to miss school 


Handicapped 


m School must provide sign language interpreter. 


Liability 

@ School entitled to sovereign immunity. 
Religion 

@ Challenged legislation was designed to 


endorse or enhance religion and was, 
therefore, unconstitutional. 


m Home education requirements do not violate 
free exercise of religion clause. 


Right to Education 

@ Twelve-year-old student may be permanently 
expelled from public schools. 

Students’ Rights 


m Denial of motion to take final exams after 
expulsion for firearms offense. 


@ = Threat to shoot counselor not protected by 
first amendment. 


m Cheerleader does not have federally- 
protected property interest in being head 
cheerleader. 


m School district's residency requirement 
overturned. 


@ School code vague and ambiguous. 


gw Error to allow reinstatement of expelled drug- 
selling student. 


@ Student had reasonable expectation of 
privacy in his locker. 


@ School district not required to provide 
documents relating to denial of membership 
in National Honor Society. 


m@ Time out room violated state guidelines. 


m Public high school students have rights under 
freedom of expression statute. 


Constitutional Rights 


m Police had reasonable suspicion of criminal 
activity to make lawful investigative stop of 
juvenile. 

m Search was unconstitutional, since there was 
no probable cause for arrest. 


@ Cigarettes and confession improperly 
obtained. 


m A public school student does not lose his or 
her constitutional expectation of privacy 
simply by entering the schoolhouse. 
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@ Twoteachers who strip searched two , 95 F.3d 1036 Ala. November 1506 
elementary school girls were not entitied to 
qualified immunity. 

@ Evidence not suppressed even though no 680 A.2d 1172 Pa. October 1482 
probable cause for search and seizure. 

Generally 

w Actions justified a protective frisk. 633 N.Y.S.2d 15 N.Y. February 1289 

STATUS OFFENDERS AND CHINS 
Disposition 
@ Appeal moot after juvenile served sentence. 470 S.E.2d 856 S.C. August 1433 
Jurisdiction 

m Federal immigration proceedings preempted 552 N.W.2d 768 Minn. November 1506 
State court proceedings in child in need of 
protection or services case. 

SUPPORT 
Agreements 

m Court enforces oral contract for support. 673 So.2d 903 Fla. October 1483 

m Agreement did not call for resumption of 466 S.E.2d 840 Ga. May 1363 
payment of son's college expenses by father 
following interruption of son's college 
attendance. 

@ Child support enforcement provisions not 908 P.2d 208 Mont. March 1315 
available to enforce contractual obligations. | 

m Postmajority child support agreement was 924 S.W.2d 366 Tex. September 1457 
enforceable. 

@ Trial court exceeded its authority by modifying 471 S.E.2d 783 Va. August 1434 
support agreement. 

m Case remanded to determine if wife 675 A.2d 540 Md. August 1434 
established cohabitation agreement. 

m Wife allowed to accept benefits under pre- 926 S.W.2d 108 Mo. October 1483 
marriage agreement then challenge it as 
unconscionable. 

m@ State law precluded the court from modifying 471 S.E.2d 783 Va. October 1483 
spousal support. 

@ Both parents share son's college expenses 545 N.W.2d 188 N.D. June 1386 
under stipulation. 

m Enforcement of contractual agreement to pay 662 So.2d 1111 Miss. February 1289 
support while child attended college. 

m Agreement void as against public policy. 637 N.Y.S.2d 538 N.Y. May 1363 

@ Adult child support provision in marital 666 So.2d 559 Fla. April 1339 
settlement agreement not judicially modifiable. 

Amount 

@ Father not entitled to credit for his son's 677 A.2d 1157 N.J. September 1457 
benefits. 

@ Court must place calculation of child support 924 S.W.2d 57 Mo. September 1457 
amount on the record. 

@ Trial court has discretion to determine 920 P.2d 965 Kan. November 1507 
noncustodial parent's self-employment gross d 
income when determining support obligation. 

@ Apparent has right to receive credit on child 926 S.W.2d 323 Tex. October 1483 
support for social security payments made. 
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Deviation from support guidelines not 
constitutionally required. 


Wife not responsible for certain debts 
previously discharged in bankruptcy. 


Abused discretion to not consider guidelines. 
Child support recomputed. 


Trial court must review amount of child 
support. 
Trial court did not conduct required evaluation 


of appropriateness of amount of child support. 


Spousal support award modified. 


No evidence that former husband has ability 
to pay lump sum alimony and child support in 
a short period. 


Double counting allowed. 


Husband's motion for downward modification 
of child support denied. 


Support award not excessive. 

No error in calculation of child support. 
Future support award properly calculated. 
Not allowed to approximate tax deductions. 
Award of spousal support unreasonable. 
Must use husband's actual earning capacity. 


Premature to allocate obligation for college 
expenses. 


Can take into account tax considerations 
when modifying child support. 

Unreasonably law amount of monthly income 
left to husband. 


Child should enjoy father’s standard of living 
whether he lived with him or not. 


Cumulative financial award was abuse of 
discretion. 


Lower court upheld in imputing higher income 
to father. 


Terms of parties’ separation agreement not 
too vague and indefinite to be enforced. 


Former husband not entitled to credit of 
mortgage payments toward child support. 


Court approves permanent spousal support. 


Can't offset payments for equitable 
distribution against child support. 


Support order terminated as of date child 
found to be emancipated. 


Personal injury lump sum settlement (beyond 
interest income) should have been 
considered in determining child support 
obligation. 


No requirement that court follow child support 
guide-lines after finding presumed amount 
inappropriate. 

Can't consider rodeo losses when computing 
child support. 


Court must use husband's earning capacity 
not reported income. 
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m@ Error not to apply Child Support Standards 
Act to determine parties’ respective support 
obligations. 


m Non-custodial parent not entitled to credit for 
social security payments paid to his children. 


Arrearages 

@ Since father has not followed the mandatory 
appeal procedures, his appeal must be 
dismissed. 


@ All of ex-husband’s child support arrearages 
incurred following son’s emancipation 
eliminated. 


m Nochild support can become due once there 
is a judicial declaration of emancipation, 
ending duty to support. 

@ No evidence of arrears on support. 

@ Mother awarded child support arrearages, 
even though father had custody. 


@ State statutes which restrict the issuance or 
renewal of drivers licenses found 
constitutional. 


@ Statute of limitations applies to arrearages 
under RURESA. 


@ Cannot incarcerate if unable to pay. 
@ Abstention principles preciuded court from 
considering claims for injunctive relief. 


@ Father's surrender of parental rights and his 
consent to adoption did not relieve him of his 


maintenance obligations. 

@ Trial court lacked authority to grant father 
credit against arrearages. 

Attorney Fees 

@ Parties have substantially equal ability to pay 
attorney fees. 

m Court has authority to award attorney fees. 


Constitutional Rights 


@ Child Support Recovery Act is constitutional 
under the commerce clause. 


@ Court upholds constitutionality of Child 
Support and Recovery Act under commerce 
clause. 


m@ Child Support Recovery Act does not violate 


either commerce clause or tenth amendment. 


@ Child Support Recovery Act constitutional. 
@ Child Support Recovery Act is constitutional. 


m Child Support Recovery Act is a valid 
exercise of congressional power under the 
commerce clause. 


@ Child Support Recovery Act is not 
unconstitutional. 


Defenses 
@ Educational support found unconstitutional. 


Father not intentionally unemployed. 
@ Child support payor entitled to a statutory 
hardship deduction. 
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® 0 


Man not entitied to reimbursement for child 
support paid for child not his. 


Mandatory income withholding order for 
spousal support quashed. 


No contempt without appointed counsel. 
Can't modify child support on custody motion. 


Child Support Recovery Act of 1992 is not 
unconstitutional. 


Incarcerated inmate must be allowed 
appearance in paternity action. 


Father can't litigate his concealment defense. 
Trial court properly refused to impute income. 
Error to order father to pay child support. 


Enforcement 


Confinement not unlawful for nonpayment of 
suport. 

Modification provisions and award of attorney 
fees are separate issues. 


It was proper to terminate child support. 


Motion for contempt to enforce child support 
upheld. 


Error to deny attorney fee. 


Can't administratively create a child support 
order. 


New hearing to relitigate child support award 
required. 

Can't quit paying child support even though 
former wife interfered with access to child. 


Lack of jurisdiction to hold father in contempt. 


Trial court erred in prohibiting former wife 
from pursuing enforcement actions to secure 


child support. 


Wife entitled to money judgment since no 
proof refuting claimed arrears. 


Unless temporary child support orders are 
incorporated in final judgment, they are not 
enforceable. 


Mother's attempt to attach father's welfare 
benefits in payment for child support 
arrearages denied. 


Court won't allow modification of support due 
to father's incarceration. 


Error to fail to provide father with means to 
purge himself of contempt. 

Office of child support enforcement had 
standing. 

lowa court has authority to enforce support 
provisions of foreign dissoiution of marriage 
decree. 

Nonparent custodian has standing to peition 
for child support. 

Former wife's restrictions on her rights as 
judgment creditor upheld. 

Full Faith and Credit for Child Support Orders 


Act superseded Uniform Reciprocal 
Enforcement of Support Act. 
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mw Failure to pay child support was wiliful. 


m@ Appeal dismissed because did not follow 
mandatory appeal procedures. 

Factors to Consider 

m Court disapproves of test applied in denial of 
motion for temporary support. 

m Lower court failed to consider appropriate 
Statutory criteria in determining alimony and 
child support. 

m Not enough evidence to support a showing of 
necessity for an accounting of child support 
payments. 

m@ Child Support Guidelines do not allow 
consideration of increased cost of living 
expenses. 

m Fat and smoking should not have been 


considered in extending spousal maintenance. 


m Current husband entitled to portion of support 
payment. 


@ Marriage treated as long-term. 
Generally 

@ Dismissal of agency unconstitutional. 

m No abuse of discretion in support award. 


Income Included 
@ Including SS! benefits as income for child 


support purposes violated Supremacy Clause. 


@ Trial court did not err by imputing income to 
former husband. 

@ Father obligated to apply his pension money 
to the support of his children. 


Error to impute income to mother on existing 
evidence. 


@ Benefits from father's disability insurance 
policy were exempt from earnings assignment 
order issued to enforce his child support 
obligation, 


@ Child support recalculated. 


m Father's capital gain represents neither a 
continuing change of circumstances nor 


gross income for purposes of modifying child 
support. 

m Child's social security benefits not income to 
mother. 


@ = Inmate's institutional allowance can't be used 
to pay inmate's child support obligations. 

@ Disability benefits subject to mandatory 
income withholding orders for dependent 
child support. 

@ Entire setiement for personal injury not 
income. 

@ Error to order amount titled be deducted from 
gross income when calculating child support. 

@ Only part of automobile allowance that 
represents income to father can be imputed 
for child support. 
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@ Findings of divorced father's 
underemployment and imputed income are 
Clearly erroneous. 


Increased spousal and child support. 
Consider net worth rather than actual income. 
Husband had ability to pay beyond income. 
Income from stock options not income. 
Transfers tax exemptions 

Error in calculating child support. 


Military father's basic allowance for quarters 
must be considered as income for purposes 
of child support. 


m Pension receipts were income. 


m@ Bonus income to be included. 


Jurisdiction 

m State court had jurisdiction in support 
arrearages action. 

Modification 

m@ New trial on support for college expenses. 


@ Amount of child support must be 
redetermined. 


m@ Increase in child support supports reduction 
in spousal support. 


m No reduction in child support. 


m Not abuse of discretion to apply nurturing 
parent doctrine. 


m Burden on husband to prove wife's 
remarriage was substantial change of 
economic circumstances. 


Lower court improperly abated child support. 


Lower court had no authority to modify child 
support provisions. 


Error in relieving father of support obligation. 


Change of circumstances not proven. 
Family court didn’t have jurisdiction. 
Change warranted modification. 


Can't retroactively create child support 
obligation. 


Incarceration justified modification. 


Lower court miscalculated presumed child 
support amount. 


m Lowered age of majority not retroactive. 


@ Trial court should have granted reduction 
prospectively. 

m Mother presented sufficient proof to justify 
upward modification of child support. 


@ Child support enforcement agency has 


standing to seek modification of support order. 


@ Voluntary support of non-adopted children of 
subsequent marriage doesn’t authorize 
modification. 


m Noreduction to attend medical school. 
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Modification date is hearing date. 


Trial court did not err in refusing to modify 
father's monthly child support obligation. 
Proposed modification would change order. 
Modification of support order upheld. 


Changed circumstances warranted 
termination of spousal support. 


Court had personal jurisdiction over husband. 


Father must prove material change in 
circumstances. 


Child support agreement cannot be modified 
retroactively. 

Attorney General lacked authority to file 
motion to set aside judgment. 


Father incarcerated for sexually assaulting his 
daughter could not have child support 
rescinded. 


Discharge in bankruptcy justified modification 
in support. 


Trial court lacked authority to modify support 
order. 


Father's agreement to take child into his 
home did not extinguish duty to pay support 
until legal custody changed. 


Unpaid support order could not be cancelled. 


Substantial change in circumstances 
warrants modification. 


Trial court's modification of child support not 
Clearly erroneous. 


Husband's contacts not sufficient for 
personal jurisdiction. 

Family court upheld in granting greater weekly 
child support amount. 

Former wife had burden of proving child 
support not in conformity with guidelines. 


Mother was voluntarily unemployed for child 
support purposes, triggering imputed income 
Statute. 


Wife’s remarriage and wage increase 
warranted downward modification of spousal 
support. 

Loss of income provided sufficient grounds to 
lower father’s child support payments. 


Voluntary, contractual obligation for automatic 
increases in child support not directly 
proportional to increases in income is 
enforceable. 


Court prohibited from ordering father to pay 
child support retroactive to date prior to filing 
of application to modify. 


Persons Obligated 


Husband must pay temporary child support 
until issue of parenthood decided. 


Not error to impute income to retiree. 


Failure to disallow paternity allows mother's 
claim of child support. 
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Man cannot recover child support made for 
child later discovered not to be his. 


Husband had legal duty to support child. 


Father could not voluntarily terminate support 
obligation. 

Under statute, stepparent's duty of support 
continues. 


Maintenance supplement proper, since based 
on financial circumstances of parties. 


Error to allow father to discontinue child 
support until he obtained employment. 
Enhanced maximum sentence on criminal 
nonsupport of child proper. 


Venue 


Venue in an action under the Child Support 
Recovery Act lies in the place fixed for 
performance. 


TERMINATION OF PARENTAL RIGHTS 


Best Interests of Child 


Judge not required to interview child on his 
view of his best interests. 


Termination in child’s best interest. 


Termination of father's parental rights not in 
child's best interests. 


Must consider children’s best interests. 


In best interest of children that father’s 
parental rights be terminated. 


Termination proper if parent unfit and in best 
interests of child. 


Grounds 


Termination of parental rights of incarcerated 
father in children’s best interests. 


Father, incarcerated for killing mother, 
forfeited parental rights to children. 


Need of evidence of parental misconduct for 
termination of parental rights. 


Evidence supported termination of parental 
rights. 


Facts don’t allow mother’s parental rights to 
be involuntarily terminated. 


Evidence does not support termination of 
father's parental rights. 


Parental rights of father properly terminated. 


Father's failures allow termination of parental 
rights. 

If parent murders other parent, murderer is 
unfit parent. 


Evidence that children could not be returned 
to father's custody justified termination. 


Just cause is affirmative defense in 
abandonment. 


Involuntary termination of parental rights 
upheld. 
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The juvenile cannot insist on the unlawful 
extension of a delinquency proceeding to 
achieve a permanent change in custody. 


Parental rights properly terminated. 


Procedures 


Court has authority to finally resolve any 
putative father’s right to assert paternity. 


Must have arguable issue to appeal. 


Hearing on neglect in another jurisdiction 
Satisfied termination of parental rights 
requirement. 

Mother could not force her child to testify in 
termination proceedings. 

Trial court erred in applying best interest 


Standard to termination of parental rights case. 


Biological mother did not receive effective 
assistance of counsel from attorney who 
represented both her and adoptive parents. 


Parents’ attempt to voluntarily terminate 
parental rights ineffective. 


Termination of parental rights not punishment 
under double jeopardy clause. 


Conviction includes appeals process before 
parental rights can be terminated. 


Attorney can't appeal termination of client's 
parental rights. 


Order not appealabie after parental rights 
terminated. 


Mother lacks standing to raise issues 
affecting another person's interest. 


Putative father's rights terminated. 

Order terminating mother's rights reversed. 
Proper to terminate one parents’ rights even 
where parents continue relationship as family. 
State may not satisfy a higher burden of proof 
by previously meeting a lower burden. 
Termination of both parent's rights upheid. 
Trial court's findings sufficient. 


Hearing on issue of children's best interests 
required before mother's parental rights could 
be terminated. 


Court did not have authority to terminate 
putative father's parental rights. 


Appeal 


Case subject to direct appeal. 

State did not file appeal timely. 

Lower court order was appealable. 

Court dismisses appeal because child fled 
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Wt’ J 


Evidence 


m Juvenile not entrapped into committing drug 
offense. 


@ = Identification must be free from police 
suggestion. 


m@ Evidence insufficient to prove juvenile 
possessed requisite intent to misrepresent 
noncontrolled dangerous substance as 
controlled dangerous substance. 


m@ Appeal court refuses to credit officer's 
testimony. 


m Remanded to meet requirements of juvenile 
court rule. 


m Witness’s statements do not meet exception 
to hearsay rule. 


@ Circumstantial evidence not inconsistent with 
juvenile’s hypothesis of innocence. 


m Evidence insufficient to support charge of 
loitering and prowling. 


m Juvenile court had not proceeded on citation 
and no direct observation was necessary. 


m Juvenile couldn’t prepare defense since 
evidence differed from petition. 


m@ Court allowed to admit evidence of criminal 
acts committed before eighteen. 


Generally 


m Judge did not comply with juvenile court rules. 


Jury 


m Juvenile does not have constitutional right to 
have juveniles on his jury. 


@ Nojuvenile right to a jury trial. 


Persons Present 


m Father's right to participate in juvenile 
delinquency proceeding limited. 


@ Order regulating media unconstitutional. 


Plea Bargaining 


@ Disposition judge had discretion to deny 
motion for downward modification. 


@ Juvenile bound by waiver of his right to a 
pretransfer hearing. 
Public Trial 


m@ Interests of juvenile outweighed media right to 
admittance to trial. 


m Newspapers’ motion for public delinquency 
trial granted. 


@ Closed trail reversed. 


Speedy Trial 


m Charges dismissed due to unjustified 
preaccusatorial delay. 


@ Juveniles had right to speedy trial. 


@ Can't dismiss case for failure to meet trial 
deadline. 


m Court upholds weapons offense adjudications. 
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@ Juvenile not deprived of speedy trial. 
@ Long delay in filing felony case violated 
juvenile's due process rights. 


@ Short delays caused by docket congestion 
don’t violate speedy trial rule. 


m Speedy trial rights of juvenile not infringed. 
@ Dismissed because of speedy trial violation. 


Conditional and Restricted 
Visits 


@ Father must complete sex offender program. 
@ Court upheld visitation regulations in prison. 


@ Family court abused its discretion by 
delegating judicial authority to parenting 
specialist. 

m@ Visitation should be supervised. 

m@ Court may not compel party to undergo 


therapy as precondition for reapplication for 
visitation rights. 


@ Trial court can't delegate authority to therapist. 


@ In visitation issues, the primary consideration 
is what is in the best interest of the children. 


Duration and Frequency 

@ Goal in any visitation issue is to protect a 
child’s best interest. 

Enforcing Visitation 

m@ Contempt order proper. 


Modification 


m@ Grandmother did not meet her burden of 
showing that increased visitation was in the 
child's best interests. 


@ Nosubstantial change of circumstance 
existed to modify visitation order 


m Grandparent visitation order modified. 


Obstructing Visits 

m@ Law enforcement officials did not deprive 
father of liberty interest in his child. 

Procedures 


@ Father not entitled to variance from child 
support guidelines for long distance visitation. 

@ Grandparents have no standing to seek 
visitation 

@ Visitation schedule does not interfere with 
free exercise of religion. 

@ Service of process by mail outside state not 
proper. 

@ Cannot terminate visitation ex parte. 


@ Transportation for visitation based on best 
interests of child. 
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@ Custodial parent did not receive sufficient 
notice of alleged indirect contempt so as to be 
subject to contempt judgment. 

Right to Visit 


@ Trial court had authority to award visitation 
rights to nonparents. 


@ Court cannot require adjudicated child’s 
parents to make available for visitation the 
child’s younger sister. 


@ Denial of visitation would be harmful to child. 


m Court cannot impose grandparental visitation 
upon an intact family. 


@ Visitation must be based on current facts and 
circumstances. 


mw Grandparents did not fall into statutory 
provisions for visitation. 


m@ New law allows grandparents to petition for 
visitation when their son or daughter has died. 


m Juvenile court had authority to grant 
grandparent visitation. 


@ Marital presumption not rebutted. 


m No evidence to show transportation 
arrangement has detrimental effect on 
children. 


m@ Former boyfriend (not father) has standing 
under visitation statute. 


@ Suspension of visitation not de facto 
termination. 


m@ Limited visitation order is excessive. 
m Stepfather granted visitation with stepchild. 
m@ Grandmother doesn't have visitation rights. 


Standing 


@ Half-sibling does not have standing to sue for 
visitation. 


Eligibility 
m State Family Cap provision of Aid to Families 
with Dependent Children found constitutional. 
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